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that such release is not prohibited by
law.

§ 1446.805 Penalty for failure to keep
records and make reports.

Any person, who fails to make any
report or keep any record as required
under this part or who falsifies any in-
formation on any such report or record
shall be subject to a penalty in accord-
ance with § 1446.703 of this part.

§ 1446.806 Fraud by handler.
Any misrepresentation made or effec-

tively made by a handler within or
without the records or reports main-
tained in connection with this part
shall be subject to a penalty under this
part and such penalty shall be in addi-
tion to any other remedies available by
law for such misrepresentation (includ-
ing, but not limited to, criminal pros-
ecution). In addition, the handler and
any individual or other person involved
with such misrepresentation, including
employees of the handler, shall be lia-
ble to CCC for all costs which CCC in-
curs as a result of such misrepresenta-
tion, together with interest at the per
annum rate which the Treasurer of the
United States charged CCC on the date
the misrepresentation was made.

§ 1446.807 Paperwork Reduction Act
assigned numbers.

The information collection require-
ments contained in these regulations (7
CFR part 1446) have been approved by
the Office of Management and Budget
(OMB) in accordance with 44 U.S.C.
Chapter 35 and have been assigned OMB
control numbers 0560–0006, 0560–0014 and
0560–0133.

[56 FR 38331, Aug. 13, 1991]
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AUTHORITY: 7 U.S.C. 1421, 1423, 1441, 1445,
1445–1 and 1445–2; 15 U.S.C 714b, 714c.

Subpart A—Tobacco Loan
Program

SOURCE: 45 FR 9253, Feb. 12, 1980, unless
otherwise noted.

§ 1464.1 Administration.
(a) This program will be adminis-

tered by the Tobacco and Peanuts Divi-
sion, FSA, under the general direction
and supervision of the Executive Vice
President, CCC. The program will be
carried out by cooperative marketing
associations (hereinafter referred to as
‘‘associations’’) acting on behalf of
their producer members. To obtain a
price support loan, an association must
enter into a loan agreement with CCC.
The loan agreement will set forth
terms and conditions for making price
support available to producers. To the
extent provided in the loan agreement,
an association shall meet the eligi-
bility requirements for price support
prescribed in the Cooperative Market-
ing Associations Eligibility Require-
ments for Price Support (part 1425 of
this chapter), as amended. CCC re-
serves the right to restrict the number
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of associations with which it will con-
tract. In so doing, CCC will select such
associations as it deems necessary or
desirable to effectuate the purposes of
the program with a maximum of effi-
ciency and economy of operations. The
names of such associations may be ob-
tained from the Tobacco and Peanuts
Division, FSA, U.S. Department of Ag-
riculture, P.O. Box 2415, Washington,
DC 20013.

(b) Each year CCC will make loans to
associations. The associations in turn
will make price support advances
available to eligible producers either
directly or through auction ware-
houses. The tobacco on which produc-
ers receive price support advances will
serve as security for the loans. Loans
made to associations will include not
only the initial loan value of the to-
bacco, but also amounts to cover costs
of receiving, processing, storing, and
selling the loan tobacco, including that
part of overhead costs not borne by the
association pursuant to § 1464.4. Asso-
ciations will be authorized to enter
into contracts for these services
through the usual trade channels.
Loans also may include amounts to
cover any Federal and State income
taxes which the associations are re-
quired by the Internal Revenue Service
or State governmental body to pay on
income received from the sale of loan
tobacco.

[45 FR 9253, Feb. 12, 1980, as amended at 47
FR 51555, Nov. 16, 1982; 48 FR 21110, May 11,
1983]

§ 1464.2 Availability of price support.

(a) Kind of tobacco. Price support will
be available to eligible producers on
the following kinds of eligible tobacco
subject to conditions listed in §§ 1464.7
and 1464.8 respectively.

Flue-cured tobacco, types 11, 12, 13, and 14.
Kentucky-Tennessee Fire-cured tobacco,

types 22 and 23.
Virginia Fire-cured tobacco, type 21.
Virginia Sun-cured tobacco, type 37.
Dark Air-Cured tobacco, types 35 and 36.
Burley tobacco, type 31.
Maryland tobacco, type 32.
Cigar filler tobacco, type 41.
Cigar filler and binder tobacco, types 42, 43,

44, 53, 54, and 55.
Puerto Rican tobacco, type 46.
Cigar binder tobacco, types 51 and 52.

(b) Method of providing price support—
(1) Through auction warehouses. (i) Price
support will be available for each lot of
eligible tobacco offered for sale at auc-
tion warehouses which have contracted
with an association, on a form of agree-
ment approved by CCC, to make price
support advances to producers on be-
half of the association. Producers will
deliver their tobacco to auction ware-
houses which will display the tobacco
and offer it for sale at auction. Each
contract between an association and an
auction warehouse will require the auc-
tion warehouse to see that producers
are informed that price support ad-
vances are available for each lot of eli-
gible tobacco offered for sale at auc-
tion when the final bid is less than the
price support rate available for the
grade of eligible tobacco comprising
such lot. For Flue-cured and Burley to-
bacco, the associations’ contracts with
auction warehouses will also require
the auction warehouses to mark any
tobacco sale bill ‘‘No Price Support’’ if
the marketing of the pounds of tobacco
covered by such bill will result in the
producer marketing in excess of 103
percent of the producer’s effective farm
marketing quota. Producers will re-
ceive price support advances from the
warehouse operator for any tobacco to
be consigned by the warehouse opera-
tor to the association. Price support
advances will be paid to the producer
at the time the warehouse operator
settles with the producer for the entire
quantity of the producer’s tobacco that
has been displayed for inspection and
offered for sale on any one day’s auc-
tion market. The warehouse operator
will be reimbursed by the association
with funds borrowed from CCC.

(ii) Price support will be available
only at warehouses where tobacco in-
spection service is provided by the Ag-
ricultural Marketing Service, USDA.
Inspection and price support services
may be extended to new markets or to
additional sales on established markets
in accordance with this part and Sub-
part A of part 29 of this title which pro-
vides for formal public hearings prior
to extending of additional services.

(iii) CCC reserves the right to direct
the association to withhold a contract
under the price support program from
any auction warehouse for one or more
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years if, based on previous performance
of similar contracts, or other evidence,
there is substantial reason to believe
that such warehouse will not fulfill its
contract obligations.

(2) Special requirements for flue-cured
tobacco. Price support will be available
only on flue-cured tobacco which has
been designated for sale at specific
warehouses by the producer under the
following conditions:

(i) Definition. ‘‘Producer’’ as used in
this paragraph means the person who
was issued the tobacco marketing card
pursuant to part 723 of this title.

(ii) Producer designation of ware-
houses. Producers will be required, as a
condition of price support, to designate
the warehouses at which they will mar-
ket their tobacco. Such designations
may be at any warehouse or ware-
houses in any market within a radius
of 100 miles from the county seat of the
county in which the farm is located, or
if such farm is physically within two
counties, then from the county seat of
the county in which the county FSA
office administering that farm is lo-
cated. To the extent there are less than
eight markets within such radius, any
warehouse or warehouses in any of the
eight markets nearest to the county
seat may be designated. A producer
may obtain price support only in a
warehouse which the producer has des-
ignated, and at each such warehouse
only with respect to the quantity of to-
bacco designated for sale at such ware-
house.

(iii) When producer designations shall
be made. Producers must designate the
warehouse(s) at which they will mar-
ket their tobacco during a period which
shall be announced beforehand by the
local county FSA office. The period for
making designations shall be before
May 31 each year. Producers who lease
quota or whose farm is reconstituted
(the combining or dividing of a farm
due to a change in operation) after
such period may designate the ware-
house(s) at which their tobacco will be
marketed according to procedures to be
established by the Deputy Adminis-
trator, State and County Operations,
FSA. Producers who have designated
warehouses which cease to operate or
cease to have tobacco inspection or
price support available may change

their designations at any time after
such occurrences. Producers who have
designated warehouses whose inspec-
tion services have been temporarily
suspended for any reason for the equiv-
alent of at least one sales day may
change their designation at any time
after such occurrences. Redesignation
(changes in warehouse(s) designated or
in pounds designated to a warehouse)
or designations for farms which have
not previously designated tobacco may
be made by producers during the five
business days ending on the first Fri-
day of each month during the flue-
cured tobacco marketing season. Such
redesignation or initial designation
shall be made on any one day of each
redesignation period. Such redesigna-
tion or initial designation shall be ef-
fective on the second Monday following
the Friday on which the redesignation
period ends.

(iv) Form and content of designations.
A designation shall be made for each
warehouse at which a producer desires
to market tobacco by executing a form
provided by the county FSA office. The
producer will be required to indicate on
such form the name of the warehouse
or warehouses designated by the pro-
ducer and the pounds of flue-cured to-
bacco the producer desires to sell at
such warehouse as well as any other in-
formation required to be stated on such
form.

(v) Entering warehouse designation in-
formation. The warehouse code number
of the warehouse the producer has des-
ignated will be indicated on the farm
marketing card. If an effective date is
determined in accordance with para-
graph (b)(2)(iii) of this section, such ef-
fective date will be shown on the farm
marketing card. If the producer has not
designated a warehouse, a warehouse
code will not be shown on the market-
ing card. Changes in designation by the
producer shall be accomplished by the
producer returning the marketing card
to the county FSA office and request-
ing the transfer of any unmarketed
pounds of flue-cured tobacco shown on
any marketing card to another eligible
warehouse or warehouses.

(vi) Use of warehouse designation infor-
mation. (A) A separate sale bill marked
‘‘no price support’’ shall be prepared
for that quantity of tobacco weighted
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in that is in excess of the balance of
the pounds designated as shown on the
marketing card:

(B) The warehouse shall mark ‘‘no
price support’’ on a sale bill for any to-
bacco which is presented for sale and
which is accompanied by a marketing
card which does not show a warehouse
code, which shows a code of another
warehouse, or which shows an effective
date which is later than the date on
which the tobacco is presented for sale.

(vii) Availability of designation infor-
mation. Each county FSA office shall
send all designations received to the
Flue-Cured Tobacco Cooperative Sta-
bilization Corporation, Raleigh, North
Carolina, following each designation
period and each period for changing
designations. That association shall in-
form the Flue-Cured Tobacco Advisory
Committee of the pounds designated to
each warehouse and the pounds of any
undesignated tobacco which, for the
purpose of recommending opening
dates and selling schedules in accord-
ance with part 29 of this title, is avail-
able for apportioning for sale at each
warehouse. That association also shall
furnish each warehouse the name and
address of the producers who des-
ignated the warehouse, the pounds
each designated and the pounds which
represented 103 percent of the market-
ing quota of each such producer.

(viii) Failure to comply with opening
date and selling schedule by warehouses.
Warehousemen shall comply with open-
ing date and selling schedule require-
ments as provided in 7 CFR 29.9406.

(3) Upon direct delivery to the Associa-
tion. Eligible producers in nonauction
market areas may deliver eligible to-
bacco to central receiving points des-
ignated by the appropriate association.

(4) Period of price support. Price sup-
port will be available to eligible pro-
ducers on eligible tobacco only during
each year’s normal marketing season
for each kind of tobacco for which sup-
port is provided.

(5) Beginning with the 1981 crop, eli-
gible producers may obtain price sup-
port on untied burley tobacco packed
in bales subject to the following condi-
tions:

(i) The quality and condition of the
tobacco contained in each bale deliv-
ered for price support as a single lot

will be representative of the quality
and condition of the tobacco contained
in all other such bales of the same lot.

(ii) The tobacco in each bale will be
stalk-cured.

(iii) The bales will not contain for-
eign matter or conceal inferior to-
bacco.

(iv) Specification of bales:
(A) Bales must be approximately

1x2x3 feet in size.
(B) The leaves in bales must be un-

tied and oriented.
(C) The basket ticket shall show the

number of bales in the lot. Each bale in
the lot shall be identified by a uniform
identification tag 15⁄8 inches wide by 31⁄4
inches long which shall be attached se-
curely to the bale and shall show at
least the following information: (1)
Warehouse registration number, (2)
basket ticket identification number,
and (3) bale number.

[45 FR 9253, Feb. 12, 1980; 45 FR 26687, Apr. 21,
1980, as amended at 45 FR 68914, Oct. 17 1980;
46 FR 48901, Oct. 5, 1981; 47 FR 28607, July 1,
1982; 47 FR 44542, Oct. 8, 1982; 48 FR 28425,
June 22, 1983; 51 FR 32426, Sept. 12, 1986; 56 FR
21259, May 8, 1991]

§ 1464.3 Level of price support.
(a) The level of price support for eli-

gible tobacco shall be determined in
accordance with section 106 of the Ag-
ricultural Act of 1949, as amended.

(b) Flue-Cured tobacco of varieties
Coker 139, Coker 140, Coker 316, Reams
64, Reams 266, and Dixie Bright 244, or
a mixture or strain of such seed vari-
eties or any breeding line of Flue-Cured
tobacco seed varieties, including, but
not limited to, 187 Golden Wilt (also
designated by such names as No-Name,
XYZ), having the quality and chemical
characteristics of the seed varieties
designated as Coker 139, Coker 140,
Coker 316, Reams 64, Reams 266, or
Dixie Bright 244 will be supported at
one-half the support rate, plus 50 cents
per hundred pounds, for comparable
grades of acceptable varieties.

[51 FR 32426, Sept. 12, 1986]

§ 1464.4 Deductions from advances.
(a) There may be deducted from price

support advances paid to tobacco pro-
ducers amounts to help defray adminis-
trative overhead costs incurred by pro-
ducers associations through which
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price support is made available to to-
bacco producers.

(b) If any producer on a farm is in-
debted to the United States and such
indebtedness is listed on the Claim
Control Record, Form ASCS–604, the
Government will effect collection of
the amount of the indebtedness by
setoff from the amount of price support
advance due the producer in the follow-
ing manner: Any marketing card cover-
ing tobacco eligible for price support
issued for such farm in accordance with
the applicable regulations issued by
the Secretary of Agriculture with re-
spect to marketing quotas (parts 723 of
this title) will bear a notation showing
the indebtedness, the name of the debt-
or and the amount of the indebtedness.
The acceptance and use of a marketing
card bearing a notation of indebtedness
to the United States by a producer
named as debtor on such card will con-
stitute an authorization by such pro-
ducer to any tobacco warehouse opera-
tor or association to pay the United
States the price support advance due
the producer to the extent of their in-
debtedness set forth on such card but
not to exceed that portion of the price
support advance remaining after deduc-
tion of usual warehouse and authorized
price support charges and amounts due
prior lienholders. The acceptance and
use of a marketing card bearing a nota-
tion and information of indebtedness to
the United States will not constitute a
waiver of any right of the producer to
contest the validity of such indebted-
ness by appropriate administrative ap-
peal or legal action.

[45 FR 9253, Feb. 12, 1980, as amended at 47
FR 28608, July 1, 1982; 56 FR 21259, May 8,
1991]

§ 1464.5 Interest rate and general pro-
visions.

The loans made to the associations
will bear interest at the rate an-
nounced by CCC and will be non-
recourse both as to principal and inter-
est except in the case of misrepresenta-
tion, fraud or failure to carry out the
loan agreement. Tobacco loses its iden-
tity as to original ownership through
commingling in the packing process,
and individual producers may not re-
deem their tobacco once it has been
pledged as security for the loan. Asso-

ciations will sell the loan tobacco as
provided in the loan agreements for
each crop, and the net proceeds of sales
of the loan collateral of each crop will
be applied to the loan account for such
crop until the loan is repaid in full.
With respect to the 1981 and prior
crops, if the proceeds from the sale of
loan collateral of the 1981 or any prior
crop exceed (a) the amount of the loan
plus all fees, handling charges, operat-
ing costs and interest; and (b) any
amount due CCC under a barter trans-
fer agreement entered into between
CCC and the association, such excess
shall constitute ‘‘net gains’’ and shall
be distributed in cash by the associa-
tion to the producers who placed the
tobacco under loan unless other dis-
position is approved by CCC.

[45 FR 9253, Feb. 12, 1980, as amended at 50
FR 7574, Feb. 25, 1985; 51 FR 32426, Sept. 12,
1986; 56 FR 21259, May 8, 1991]

§ 1464.6 Maturity date.

Loans made under the program will
mature on demand.

§ 1464.7 Eligible producer.

To qualify as an eligible producer for
purposes of receiving price support dur-
ing the current marketing year a per-
son must have eligible tobacco, as pro-
vided in § 1464.8, for marketing and
such person:

(a) Must have agreed to make con-
tributions to a No Net Cost Fund or
pay assessments to a No Net Cost Ac-
count, as applicable, in accordance
with § 1464.10.

(b) Must not have been found, after
notice and opportunity for an adminis-
trative hearing in accordance with part
780 of this title, to have:

(1) Knowingly delivered nested to-
bacco for the purpose of receiving price
support.

(2) Filed a false report with respect
to the use of pesticides on tobacco pro-
duced for marketing during the current
marketing year.

(3) Erroneously represented any fact
affecting a tobacco program deter-
mination.

(4) Adopted any scheme or device
which tends to defeat the purpose of
the tobacco program.
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(5) Made any fraudulent representa-
tions with respect to the tobacco pro-
gram.

(c) Must be in compliance with the
provisions of part 12 of this title.

(d) Must not be ineligible, in accord-
ance with part 1498 of this title, to re-
ceive price support payments, loans,
and benefits.

(e) With respect to any tobacco which
is presented for price support, must
have retained beneficial interest in the
tobacco prior to presenting the tobacco
for such loan.

(1) For purposes of this section, the
producer will be considered to have re-
tained beneficial interest in the to-
bacco only if such producer has com-
plete control of and title to such to-
bacco, including the right to tender
such tobacco to CCC for a price support
loan on the date such tobacco is ten-
dered to CCC for a price support loan,
and has maintained this right and that
interest in the tobacco at all times
prior to presenting the tobacco for the
loan.

(2) If a producer receives a monetary
advance or other consideration in con-
nection with or for such tobacco, the
producer will be deemed for purposes of
this section to have lost beneficial in-
terest in such tobacco unless the pro-
ducer has a written agreement with the
person who provides the advance pay-
ment or consideration and such agree-
ment accurately and fully:

(i) Sets forth the amount, nature and
date of the advance or consideration;

(ii) Sets forth the poundage on which
the advance or consideration was
made;

(iii) Provides that the tobacco will be
sold at a producer auction through an
auction warehouse at which price sup-
port is provided, or will be presented
for a price support loan;

(iv) Provides that as a full and final
settlement on the tobacco, the full
sales price at the producer auction or
the full loan proceeds will be paid to
the producer minus only the following:

(A) Any advance set out in the agree-
ment; and

(B) Standard published assessments
or charges for services rendered at
standard published rates that apply to
all tobacco of all producers, including

tobacco for which no advance has been
paid;

(v) Sets forth the date of final settle-
ment to be made on the tobacco which
date can be no later than the date ap-
plicable to tobacco on which no ad-
vance has been made.

(vi) States that the full profit and
beneficial interest in the tobacco, and
full control of the tobacco, remains
with the producer and provides that
the full profit and beneficial interest
will remain with the producer at all
times prior to any disposition of the
tobacco as producer tobacco, or at a
producer auction, or presenting for a
price support loan.

(3) A producer will be considered to
have lost beneficial interest in tobacco
and thereby not be an ‘‘eligible pro-
ducer’’ for such tobacco as of the date
any advance or other preauction ar-
rangement was made if CCC determines
for that tobacco that:

(i) The advance per pound equalled or
exceeded the producer’s final net pro-
ceeds per pound on all tobacco mar-
keted from the farm for that market-
ing year at producer auctions, includ-
ing any tobacco on which an advance is
made or the pledging of tobacco for
price support loans;

(ii) A written agreement was required
by paragraph (e)(2) of this section, but
none has been executed; or

(iii) A written agreement was exe-
cuted but did not meet the require-
ments of paragraph (e)(2) of this sec-
tion.

(4) If tobacco is pledged for a price
support loan and the producer is not
then or thereafter deemed to be or to
have been an eligible producer for that
tobacco for purposes of placing the to-
bacco under such loan, then the to-
bacco shall be considered to have a
loan value of zero. The producer and
the person that took possession of the
tobacco from the producer, or paid an
advance, or marketed the tobacco, or
disposed of the tobacco as producer to-
bacco, shall be jointly and severally
liable with the producer for returning
any loan proceeds previously paid in
the name of, or for the account of, the
producer. Further, the disposition of
any tobacco as producer tobacco where
the producer is not then or thereafter
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considered to have been an eligible pro-
ducer with respect to such tobacco may
be the subject of penalties on the
grounds of false identification, excess
marketings, or otherwise as provided
in part 723 of this title. These remedies
are in addition to any others as may
apply.

(f) Must be in compliance with the
provisions of parts 400 and 402 of this
title by purchasing an amount of cata-
strophic insurance coverage which
equals or exceeds the minimal required
under those parts.

[51 FR 32426, Sept. 12, 1986, as amended at 53
FR 43675, Oct. 28, 1988; 56 FR 21259, May 8,
1991; 57 FR 43583, Sept. 21, 1992; 60 FR 21037,
May 1, 1995]

§ 1464.8 Eligible tobacco.
Eligible tobacco for the purpose of

pledging such tobacco as collateral for
a price support loan is any tobacco of a
kind for which price support is avail-
able, as provided in § 1464.2, that is in
sound and merchantable condition, is
not nested as defined in 7 CFR part 29,
and:

(a) Is not a kind of tobacco for which
marketing quotas are not in effect for
the marketing year because marketing
quotas have been disapproved in a ref-
erendum of producers;

(b) Is offered for marketing by the
person who was the producer of the to-
bacco, or in the case of a deceased pro-
ducer, by the duly authorized succes-
sor(s) in interest;

(c) Is offered for marketing in accord-
ance with § 1464.2(b);

(d) If marketing quotas are in effect
for the kind of tobacco:

(1) Except for burley tobacco, the
farm operator has filed a report of the
acreage planted to tobacco on the farm
in the applicable year in accordance
with part 718 of this title.

(2) The tobacco was produced on a
farm on which neither the reported nor
determined acreage of the kind of to-
bacco exceeds any acreage allotment
established for the farm in accordance
with the applicable part 723 of this title
for the kind of tobacco for the applica-
ble year.

(3) Is identified when delivered to the
association either directly or through
an auction warehouse with a single
marketing card for each lot of tobacco.

(e) If marketing quotas are in effect
for the kind of tobacco or if marketing
quotas are not in effect but would have
been in effect for the kind of tobacco
had such marketing quotas not been
terminated by the Secretary, the oper-
ator of the farm on which the tobacco
was produced:

(1) Has certified that all tobacco de-
livered from such farm for price sup-
port will not have not been nested as
defined in part 29 of this title.

(2) Has certified to the county ASC
committee on a form approved by the
Deputy Administrator that all pes-
ticides (including plant regulators, de-
foliants, and desiccants), as defined in
40 CFR 162.3, which were used in con-
nection with the production of the to-
bacco have been approved by the Envi-
ronmental Protection Agency for use
on tobacco and any such pesticides
that were used were applied in accord-
ance with label directions.

(3) Has not refused to permit the
sampling of such tobacco, either on the
farm or where stored, for chemical
analysis for the purpose of verifying
the accuracy of any pesticide certifi-
cation.

(f) With respect to burley and flue-
cured tobacco only, is a quantity of to-
bacco which when added to the pounds
of the respective kind of tobacco pre-
viously marketed from the farm during
the marketing year does not exceed 103
percent of the effective farm market-
ing quota established for the respective
kind of tobacco for that year.

(g) With respect to flue-cured tobacco
only, is a quantity of tobacco which
was delivered to the association
through an auction warehouse and is a
quantity which when added to the
pounds of flue-cured tobacco previously
marketed from the farm at that ware-
house does not exceed the quantity of
flue-cured tobacco designated by the
farm operator for marketing at that
warehouse.

(h) With respect to Puerto Rican to-
bacco only, is tobacco which the pro-
ducer has certified to the association
as meeting the following requirements:

(1) All pesticides (including plant
regulators, defoliants, and desiccants),
as defined in 40 CFR 162.3, which were
used in connection with the production
of the tobacco, have been approved by
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the Environmental Protection Agency
for use on tobacco and any such pes-
ticides that were used were applied in
accordance with label directions.

(2) All tobacco delivered for price
support has not been nested as defined
in part 29 of this title.

(i) Any tobacco with respect to which
the producer is not an eligible producer
under the provisions of § 1464.7 shall not
be eligible for a price support loan and
in any case in which the producer is
deemed to have ceased to have retained
the status of an eligible producer due
to an advance or other preauction ar-
rangement, the producer’s marketing
card shall not be used to market such
tobacco except to reflect a nonauction
marketing to the person who paid an
advance to the producer or took posses-
sion of the tobacco from the producer.

[51 FR 32426, Sept. 12, 1986, as amended at 56
FR 21259, May 8, 1991; 57 FR 43584, Sept. 21,
1992; 61 FR 33304, June 27, 1996]

§ 1464.9 Refund of price support ad-
vance.

In any case in which a producer has
received price support on a lot of to-
bacco such producer shall refund to
CCC any price support advance re-
ceived with respect to such lot of to-
bacco if it is determined, after notice
and opportunity for an administrative
hearing in accordance with part 780 of
this title, that such producer:

(a) Received a price support advance
on tobacco that was nested, as defined
in part 29 of this title or otherwise not
eligible for price support. The county
committee, with concurrence of a
State Committee Representative, may
reduce the refund with respect to to-
bacco otherwise required in this part,
in accordance with guidelines issued by
the Deputy Administrator.

(b) Filed a false report with respect
to the use of pesticides on tobacco pro-
duced on the farm from which such lot
of tobacco was identified, at the time
of marketing, as having been produced.

(c) Misrepresented any fact affecting
a tobacco program determination,
adopted any scheme or device which
tends to defeat the purpose of the to-
bacco program, or made any fraudulent
representation which tends to defeat
the purpose of the tobacco program.
The refund of CCC price support ad-

vance shall apply to all payments on
all farms received by such producer.

[51 FR 32427, Sept. 12, 1986, as amended at 56
FR 21259, May 8, 1991; 61 FR 33304, June 27,
1996]

§ 1464.10 No net cost tobacco fund or
account.

(a) Definitions. As used in this part
and in all instructions, forms, and doc-
uments in connection therewith, the
following terms shall have the mean-
ings herein assigned to them.

(1) ‘‘Account’’ means an account es-
tablished within the CCC for an asso-
ciation, which account shall be known
as the ‘‘No Net Cost Tobacco Account.’’

(2) ‘‘Area’’ when used in connection
with an association, means the general
geographical area in which farms of the
producer-members of such association
are located, as determined by the Sec-
retary.

(3) ‘‘Association’’ means a producer-
owned cooperative marketing associa-
tion which has entered into a loan
agreement with CCC to make price sup-
port available to producers of tobacco.

(4) ‘‘CCC’’ means the Commodity
Credit Corporation.

(5) ‘‘Fund’’ means the capital account
to be established within each associa-
tion, which account shall be known as
the ‘‘No Net Cost Tobacco Fund’’.

(6) ‘‘Net gains’’ means the amount by
which total proceeds obtained from the
sale by an association of a crop of
quota tobacco pledged to CCC for a
price support loan exceeds the prin-
cipal amount of the price support loan
made by CCC to the association on
such crop, plus interest and charges.

(7) ‘‘Quota tobacco’’ means any kind
of tobacco for which marketing quotas
are in effect or for which marketing
quotas are not disapproved by produc-
ers.

(8) ‘‘To market’’ means to dispose of
quota tobacco by voluntary or involun-
tary sale, barter, exchange, gift be-
tween living persons, or consigning the
tobacco to an association for a price
support advance.

(9) ‘‘Purchaser’’ means any person
who purchases in the United States, ei-
ther directly or indirectly for the ac-
count of such person or another person,
burley or flue-cured tobacco from the
producer, or, with respect to the 1986
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and subsequent crops of such tobacco,
from an association.

(b) Establishing a No Net Cost Tobacco
Fund. Except as provided in paragraph
(c) of this section, each association
shall establish and maintain a Fund in
accordance with the requirements of
section 106A of the Agricultural Act of
1949, as amended.

(c) Establishing a No Net Cost Tobacco
Account. Upon request of any associa-
tion, an Account shall be establish and
maintained for such association in lieu
of a Fund. Also, after consultation
with an association, the Secretary may
established and maintain an Account
for such association in lieu of a Fund if
the Secretary determines that the ac-
cumulation of the Fund for such asso-
ciation is, and is likely to remain, in-
adequate to reimburse CCC for net
losses which CCC may sustain under its
loan agreement with such association.
The requirements of section 106B of the
Agricultural Act of 1949, as amended,
shall be applicable with respect to an
Account.

(d) Producer contributions or assess-
ments. As a condition of eligibility for
price support during the applicable
marketing year a producer of quota to-
bacco shall agree to make contribu-
tions to the Fund established for the
association serving the area for the
kind of tobacco to be marketed by such
producer during such marketing year,
or, if a Fund has not been established
for such association, pay assessments
to the Account established for such as-
sociation. The amount of any contribu-
tion or assessment shall be determined
in accordance with sections 106A and
106B of the Agricultural Act of 1949, as
amended.

(e) Filing of agreement. Any agree-
ment to make contributions to a Fund
or pay assessments to an Account shall
be on a form approved by the Deputy
Administrator and shall be filed with
the local county ASC committee prior
to the issuance of a marketing card for
use in identifying tobacco to be mar-
keted from the farm of the kind of to-
bacco for which such agreement is ap-
plicable.

(f) Responsibility of farm operator. The
farm operator shall determine whether
all producers on the farm agree to
make contributions to the Fund or pay

assessments to the Account, as applica-
ble, that has been established for the
association serving the area and may
sign on their behalf an agreement
which acknowledges that such persons
will make such contibutions or pay
such assessments.

(g) [Reserved]
(h) Purchaser assessments. Each pur-

chaser of burley and flue-cured quota
tobacco shall pay an assessment with
respect to purchases of all such kind of
tobacco marketed by a producer from a
farm, including purchases from the as-
sociation of such tobacco from the 1986
and subsequent crops. Such assessment
shall be determined in accordance with
section 106A or 106B, as applicable, of
the Agricultural Act of 1949, as amend-
ed, and shall be paid into the applicable
association’s Fund or Account.

(i) Collection and remission of contribu-
tions or assessments. (1) Any producer
contribution or assessment due under
this section shall be collected at the
time of marketing:

(i) From any dealer or warehouse op-
erator who acquired the tobacco in-
volved from the producer; or

(ii) If the tobacco involved is mar-
keted by a producer directly to any
person outside the United States, from
the producer; or

(iii) If the tobacco involved is deliv-
ered directly to an association, by such
association.

(2) A dealer or warehouse operator
may deduct the amount of any pro-
ducer contribution or assessment from
the price paid to the producer for such
tobacco.

(3) Any purchaser assessment due
under this section shall be collected at
the time of marketing:

(i) From the dealer or warehouse op-
erator who acquired the tobacco in-
volved from the producer; or

(ii) If the tobacco involved is mar-
keted by a producer directly to any
person outside the United States, from
the producer who may add an amount
equal to the purchaser assessment to
the price paid by the purchaser for
such tobacco.

(4) If tobacco involved is marketed at
a warehouse auction, the warehouse
operator may add an amount equal to
the purchaser assessment to the price
paid by the purchaser of such tobacco.

VerDate 06-MAR-97 13:53 Mar 08, 1997 Jkt 010199 PO 00000 Frm 00504 Fmt 8010 Sfmt 8010 E:\CFR\174016.103 pfrm01



505

Commodity Credit Corporation, USDA § 1464.11

(5) All persons who are responsible
for collecting any contribution or as-
sessment required by this section shall
remit such collections to the applica-
ble association within 15 days of the
date on which the tobacco was mar-
keted except as provided in paragraphs
(i)(5) (i) and (ii).

(i) Warehouse operators who are re-
sponsible for collecting any contribu-
tion or assessment required by this sec-
tion shall remit such collections to the
applicable association in accordance
with the provisions of the loan contact
between the association and the ware-
house operator.

(ii) Dealers who are responsible for
collecting any contribution or assess-
ment as required by this section shall
remit such collections to the State
FSA office in accordance with part 723
of this title.

(6) Any person who fails to collect
and timely remit any collections re-
quired by this section shall be subject
to a late payment charge. Such late
payment shall be calculated and as-
sessed in accordance with part 1403 of
this title.

(j) Penalty for failure to collect and
remit contributions or assessments. (1) If
any person fails to collect and remit
any contributions or assessments ac-
cording to the provisions of this sec-
tion such person shall be liable, in ad-
dition to any amount of contributions
or assessments and any late payment
charges, to a marketing penalty at a
rate equal to 75 percent of the average
market price (calculated to the nearest
whole cent) for the kind of tobacco for
the immediately preceding year on the
quantity of tobacco as to which failure
occurs. Such a penalty only shall be as-
sessed after the person has been noti-
fied of the pending assessment of the
penalty and the person has been af-
forded an opportunity for a hearing
with respect to the assessment of the
penalty. However, such marketing pen-
alty shall not be assessed if such con-
tributions or assessment are collected
and remitted not later than 15 days
after the date required by this part.

(2) If a warehouse operator fails to
collect and remit any contribution or
assessment to an association within 15
days after the date provided in the loan
contract between the warehouse opera-

tor and such association, the associa-
tion shall provide to the State ASC
committee for the state in which the
warehouse operator’s business is lo-
cated a statement of the reason for the
failure of the person to timely remit
such collection, including the name
and address of the warehouse involved,
the pounds of tobacco purchased, the
date of purchase, and the date the col-
lection was required to be remitted.
The association shall submit such facts
within 25 days after the applicable due
date regardless of whether such assess-
ment or contribution has been remit-
ted to the association.

(3) The State ASC committee shall be
responsible for assessing any market-
ing penalty determined in accordance
with paragraph (j)(1) of this section.

(4) The Deputy Administrator or the
Deputy Administrator’s designee may
reduce the amount of any marketing
penalty for which a person otherwise
would be liable in accordance with the
provisions of this section.

(5) The marketing penalty provided
in this section is in addition to, and
not exclusive of, any other remedies
that may be available with respect to
collection and remission of any con-
tributions or assessments made in ac-
cordance with this section.

[47 FR 51556, Nov. 16, 1982, and 48 FR 21110,
May 11, 1983, as amended at 49 FR 24374, June
13, 1984; 51 FR 32427, Sept. 12, 1986; 53 FR
43675, Oct. 28, 1988; 56 FR 21259, May 8, 1991;
57 FR 43584, Sept. 21, 1992]

§ 1464.11 Nonrefundable marketing as-
sessment.

Effective only for each of the 1991
through 1995 crops of tobacco for which
price support is made available accord-
ing to § 1464.2 of this part, both the pro-
ducer and purchaser of such tobacco
shall each remit to the CCC a non-
refundable marketing assessment in an
amount equal to .5 percent of the na-
tional price support level for each such
kind and crop on each pound of tobacco
marketed. The nonrefundable market-
ing assessment will be:

(a) Determined and announced by
CCC at the time of announcing the na-
tional price support level for applicable
kinds of tobacco or as soon thereafter
as possible.
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(b) Collected and remitted to CCC in
accordance with § 1464.10(i) of this part
from producers and purchasers at the
time of marketing.

(c) Collected by loan associations and
remitted to CCC on all such tobacco
pledged as loan collateral at the time
such 1991 through 1995 crops of tobacco
are sold from loan inventories.

(d) Subject to the same penalty for
failure to be collected and remitted as
provided for in § 1464.10(j) of this part.

(e) Enforceable in the courts of the
United States by the Secretary.

(f) The term for the application of
the assessment provided for in this sec-
tion shall be extended through the 1998
crops if the President issues a Presi-
dential proclamation establishing a
tariff-rate quota pursuant to Article
XXVIII of the GATT 1947 or GATT 1994
with respect to tobacco. Accordingly,
in the event that such a proclamation
is issued all obligations which other-
wise would terminate with the 1995
crop under this section shall apply
equally for subsequent crops through
the 1998 crops.

[56 FR 21259, May 8, 1991, as amended at 60
FR 19667, Apr. 20, 1995]

§ 1464.12 Flue-cured (types 11–14) to-
bacco.

(a) The 1993-crop national price sup-
port level is 157.7 cents per pound.

(b) The 1994 crop national price sup-
port level is 158.3 cents per pound.

(c) The 1995 crop national price sup-
port level is 159.7 cents per pound.

(d) The 1996 crop national price sup-
port level is 160.1 cents per pound.

[58 FR 11962, Mar. 2, 1993, as amended at 59
FR 6867, Feb. 14, 1994; 60 FR 22460, May 8,
1995; 61 FR 37673, July 19, 1996]

§ 1464.13 Fire-cured (type 21) tobacco.

(a) The 1993-crop national price sup-
port level is 139.5 cents per pound.

(b) The 1994-crop national price sup-
port level is 140.7 cents per pound.

(c) The 1995-crop national price sup-
port level is 143.0 cents per pound.

(d) The 1996-crop national price sup-
port level is 145.5 cents per pound.

[58 FR 36863, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 1464.14 Fire-cured (types 22–23) to-
bacco.

(a) The 1993-crop national price sup-
port level is 146.4 cents per pound.

(b) The 1994-crop national price sup-
port level is 148.3 cents per pound.

(c) The 1995-crop national price sup-
port level is 151.8 cents per pound.

(d) The 1996-crop national price sup-
port level is 155.7 cents per pound.

[58 FR 36863, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 1464.15 Dark air-cured (types 22–23)
tobacco.

(a) The 1993-crop national price sup-
port level is 125.5 cents per pound.

(b) The 1994-crop national price sup-
port level is 127.3 cents per pound.

(c) The 1995-crop national price sup-
port level is 130.4 cents per pound.

(d) The 1996-crop national price sup-
port level is 133.9 cents per pound.

[58 FR 36863, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 1464.16 Virginia sun-cured (type 37)
tobacco.

(a) The 1993-crop national price sup-
port level is 123.3 cents per pound.

(b) The 1994-crop national price sup-
port is 124.5 cents per pound.

(c) The 1995-crop national price sup-
port is 126.5 cents per pound.

(d) The 1996-crop national price sup-
port is 128.8 cents per pound.

[58 FR 36863, July 9, 1993, as amended at 59
FR 27221, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 1464.17 Cigar-filler and binder (types
42–44 and 53–55) tobacco.

(a) The 1993-crop national price sup-
port level is 107.4 cents per pound.

(b) The 1994-crop national price sup-
port level is 108.4 cents per pound.

(c) The 1995-crop national price sup-
port level is 110.1 cents per pound.

(d) The 1996-crop national price sup-
port level is 112.0 cents per pound.

[58 FR 36863, July 9, 1993, as amended at 59
FR 27221, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

VerDate 06-MAR-97 13:53 Mar 08, 1997 Jkt 010199 PO 00000 Frm 00506 Fmt 8010 Sfmt 8010 E:\CFR\174016.103 pfrm01



507

Commodity Credit Corporation, USDA § 1464.101

§ 1464.18 Cigar-filler (type 46) tobacco.

(a) The 1993-crop national price sup-
port level is 83.4 cents per pound.

(b) The 1994-crop national price sup-
port level is 84.4 cents per pound.

(c) The 1995-crop national price sup-
port level is 86.1 cents per pound.

(d) Price support shall not be made
available for the 1996 and subsequent
crops of this type (46).

[58 FR 36863, July 9, 1993, as amended at 59
FR 27221, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 1464.19 Burley (type 31) tobacco.

(a) The 1993-crop national price sup-
port level is 168.3 cents per pound.

(b) The 1994-crop national price sup-
port level is 171.4 cents per pound.

(c) The 1995-crop national price sup-
port level is 172.5 cents per pound.

(d) The 1996 crop national price sup-
port level is 173.7 cents per pound.

[58 FR 36859, July 9, 1993, as amended at 59
FR 22725, May 3, 1994; 60 FR 27868, May 26,
1995; 61 FR 50425, Sept. 26, 1996]

§ 1464.20–1464.23 [Reserved]

§ 1464.24 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

The information collection require-
ments contained in this regulations (7
CFR part 1464) have been approved by
the Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned OMB
control number 0560–0047 and 0560–0076.

[49 FR 2466, Jan. 20, 1984 and 49 FR 23334,
June 6, 1984, as amended at 49 FR 27135, July
2, 1984; 50 FR 4493, Jan. 31, 1985. Redesignated
at 56 FR 21259, May 8, 1991; Redesignated at
58 FR 11962, Mar. 2, 1993 ]

Subpart B—Importer Assessments

SOURCE: 59 FR 10944, Mar. 9, 1994, unless
otherwise noted.

§ 1464.101 Definitions.

(a) Applicability. The definitions set
forth in this section shall be applicable
for purposes of administering the pro-
visions of this subpart.

(b) Terms. For purposes of this sub-
part, the following terms shall have

the following meanings unless other-
wise indicated.

Customs Service. The United States
Customs Service of the United States
Department of the Treasury.

De minimis special entries. Imports of
unmanufactured tobacco when the
total importation at any time or on
any date is 5 kilograms or less and
such tobacco is imported segregated
from other tobacco for use as samples,
for research, or other use approved by
the Director.

Director. The Director, or Acting Di-
rector, Tobacco and Peanuts Division,
Farm Service Agency, U.S. Department
of Agriculture.

Entered. Tobacco shall be considered
to have entered the United States when
the tobacco has been released by the
Customs Service for entry (direct entry
or bonded warehouse withdrawal) for
consumption into the commerce of the
United States, unless the tobacco is
brought into the country outside the
control of the Customs Service, in
which case the tobacco will be consid-
ered to have entered the United States
when such tobacco physically enters
the territory of the United States.

Entry date. The date on which the to-
bacco was released by Customs Service
for consumption into the commerce of
the United States, unless the tobacco
enters commerce in the United States
without such a release, in which case
the entry date shall be the date such
tobacco physically entered the terri-
tory of the United States.

Imported tobacco. Effective January 1,
1994, any unmanufactured tobacco, in-
cluding Oriental and Turkish tobacco,
that was not produced in the United
States but has entered the United
States.

Importer. A person who owns or con-
trols such tobacco at the time at which
the tobacco entered the United States.

Person. An individual, partnership,
association, corporation, cooperative,
estate, trust, joint venture, joint oper-
ation, or other business enterprise or
other legal entity, and, when applica-
ble, a State, a political subdivision of a
State, or any agency thereof.

United States. The 50 States of the
United States, the District of Colum-
bia, Puerto Rico, or any Territory or
Possession of the United States.
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Unmanufactured tobacco. Any tobacco
that is not processed and packaged as a
consumer tobacco product, including,
but not limited to, any tobacco classi-
fiable under the Harmonized Tariff
Schedule of the United States (HTS) in
existence as of January 1, 1994, under
Chapter 2401 of the HTS or under clas-
sifications 2403912000, 2403914050,
2403914070, 2403990050, 2403990065, and
2403990070 of Chapter 2403 of the HTS.

§ 1464.102 Budget deficit marketing as-
sessment.

(a) General. The importer of any un-
manufactured imported tobacco shall
pay a budget deficit marketing assess-
ment on each kilogram of such im-
ported tobacco if such tobacco is im-
ported during any of the 1994 through
1998 calendar years, except for separate
lots of de minimis special entries.

(b) Amount of assessment. The budget
deficit marketing assessment required
by this section shall be the amount de-
termined by multiplying the number of
kilograms of imported tobacco by the
sum, converted to per kilogram basis,
of the marketing assessment imposed
in accordance with § 1464.11 on pur-
chasers of domestically produced bur-
ley tobacco and domestic flue-cured to-
bacco, respectively, for the marketing
year for those domestic tobaccos dur-
ing which the imported tobacco was
imported.

(c) Modification of the coverage and
rate for imported tobacco. (1) Notwith-
standing the provisions of paragraphs
(a) and (b) of this section, the coverage,
rates and obligations applicable to im-
ported tobacco under this section shall
be as provided in paragraph (d) of this
section if:

(i) The President establishes a tariff-
rate quota for tobacco; and

(ii) It is determined and announced
by the Executive Vice President that a
modification of the assessments is
being made accordingly pursuant to
Section 422 of Pub. L. 103–465.

(2) The effective date of the modifica-
tion provided for in paragraph (c)(1) of
this section shall be the date an-
nounced by the Executive Vice Presi-
dent consistent with the provisions of
Pub. L. 103–465.

(3) (i) For entries of imported tobacco
into the United States prior to the ef-

fective date for assessment modifica-
tions announced by the Executive Vice
President under this paragraph, the
rates and coverage of the assessment
shall be as provided for in paragraphs
(a) and (b) of this section.

(ii) For entries of imported tobacco
into the United States after the effec-
tive date for assessment modifications
announced by the Executive Vice
President under this paragraph, the
rates and coverage of the assessment
shall be as provided for in paragraph
(d) of this section.

(d) Rates and coverage of the modified
assessment. If a modification of the as-
sessments otherwise provided for in
this section is announced by the Execu-
tive Vice President as provided for in
paragraph (c) of this section then:

(1) Imports of tobacco under this sec-
tion shall apply only to the same kind
or tobacco having similar characteris-
tics to a price-supported domestic
kind, or considered in the trade to be
the same or similar ‘‘kind’’, as a do-
mestic tobacco which is, at the time
the tobacco is entered into the com-
merce of the United States, currently
subject to an assessment under
§ 1464.11.

(2) If the tobacco is subject to an as-
sessment under paragraph (d)(1) of this
section, then the assessment shall be
paid by the importer and remitted to
CCC. The amount due for each pound of
subject tobacco, shall be the amount
equal to 1% of the national price sup-
port level that applies for the current
marketing year for the corresponding
domestic kind of tobacco.

(3) It shall be the responsibility of all
importers to establish that imported
tobacco is not covered by the BDMA or
not subject to a higher BDMA rate
than that which is assessed or paid.

(4) In the case of the entry of mixed
lots (containing tobacco of different
kinds) the importer shall be required to
certify to the composition of the lot. In
the absence of such certification or in
the absence of sufficient evidence to in-
dicate the relevant kind of tobacco for
purposes of administration of this sec-
tion, then the importer shall be liable
for the assessment as the highest pos-
sible relevant rate for all such tobacco.

(5) Importers of all tobacco, includ-
ing those which are not subject to the

VerDate 06-MAR-97 13:53 Mar 08, 1997 Jkt 010199 PO 00000 Frm 00508 Fmt 8010 Sfmt 8010 E:\CFR\174016.104 pfrm01



509

Commodity Credit Corporation, USDA § 1464.105

modified BDMA, shall maintain suffi-
cient records to demonstrate compli-
ance with the obligations of this sec-
tion.

(6) Disputes involving the application
of the assessment shall be resolved by
the Director.

[59 FR 10944, Mar. 9, 1994, as amended at 60
FR 19667, Apr. 20, 1995]

§ 1464.103 Importer no-net-cost assess-
ments.

(a) General. The importer of any un-
manufactured imported burley or flue-
cured tobacco shall pay a no-net-cost
assessment on each kilogram of such
tobacco that is imported after Decem-
ber 31, 1993, regardless of the form in
which it is imported and regardless of
whether it is mixed or blended with
other tobacco, except for de minimis
special entries.

(b) Amount of assessment. The amount
of the no-net-cost assessment which
shall apply under this section shall be
the amount determined by multiply-
ing:

(1) For imported burley tobacco, the
number of kilograms of such tobacco
by the sum, converted to per kilogram
basis, of the no-net-cost producer and
purchaser contributions or assessments
as implemented pursuant to subpart A
for domestic burley tobacco that is
marketed during the domestic market-
ing year during which the tobacco was
imported.

(2) For imported flue-cured tobacco,
the number of kilograms of such to-
bacco by the sum, converted to a per
kilogram basis, of the no-net-cost pro-
ducer and purchaser contribution or as-
sessments as implemented pursuant to
subpart A for domestic flue-cured to-
bacco that is marketed during the do-
mestic marketing year during which
the tobacco was imported.

§ 1464.104 Remittance of importer as-
sessments.

(a) Where to remit. A person making a
remittance shall follow instructions on
the reverse side of form CCC–100.

(b) When to remit. (1) Importer assess-
ments shall be remitted within 10
workdays after the date on which the
imported tobacco is entered.

(2) Notwithstanding the requirement
in paragraph (b)(1) of this section, im-

porter assessments remitted not later
than April 10, 1994, for tobacco that is
entered during the period January 1,
1994, through March 31, 1994, shall be
considered to be timely remitted.

(c) Instructions. Remittances must be
made in accordance with instructions
on form CCC–100.

(d) Documentation. Unless the Direc-
tor shall direct otherwise, in writing,
each remittance of an importer assess-
ment shall be accompanied by form
CCC–100, Importer Entry and Assess-
ment Worksheet, and as applicable,
Customs Service Form CF7501 or
CF7505, or other Customs Service docu-
mentation that, based on the docu-
mentation and codes normally required
or used by the Customs Service, in-
cludes the following with respect to
each entry of imported tobacco:

(1) Entry filer code/entry number,
(2) Importer of record number,
(3) Importer of record name and ad-

dress,
(4) Ultimate consignee number,
(5) Entry date,
(6) District/port of entry,
(7) Harmonized Tariff Schedule Num-

ber,
(8) Quantity entered (net weight in

kilograms),
(9) Entry type (formal or informal),

and
(10) Amount remitted.
(e) Late payment charge. Any importer

who fails to timely remit any assess-
ment required by this subpart shall be
subject to a late payment charge. Such
late payment charge shall be cal-
culated and assessed in accordance
with part 1403 of this chapter, or suc-
cessor regulations, and shall be in addi-
tion to any penalty due or other charge
due.

§ 1464.105 Refund of assessments.
Assessments paid on imported to-

bacco may be refunded if the person
importing such tobacco establishes, to
the satisfaction of the Director, that
the tobacco on which the assessment
was paid has been reexported as un-
manufactured tobacco or destroyed in
an unmanufactured state. Assessment
refunds will be based on entry weight
as identified on Customs Service Form
CF7501 or CF7505, or other documenta-
tion or data as required by the Director
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or found by the Director to be appro-
priate. Additional refund documenta-
tion, including proof of export, will be
required consistent with the ‘‘duty
drawback’’ provisions administered by
the Customs Service pursuant to sec-
tion 313(a) of the Tariff Act of 1930, as
amended. Persons seeking a refund
shall submit their request and docu-
mentation to the Director, Tobacco
and Peanuts Division, Farm Service
Agency (FSA), United States Depart-
ment of Agriculture (USDA), P.O. Box
2415, Washington, DC 20013–2415. Where
deemed appropriate, the Director may,
in writing, allow the use of substitute
documentation and permit payments
to successors in interest where the re-
exporter and importer are not the
same. Where exporter and importer are
not the same, refunds shall be to the
importer unless the importer, in writ-
ing, notifies the Director that the pay-
ment should be made to the exporter.

§ 1464.106 Marketing penalties.
(a) Failure to remit assessments. An im-

porter who fails to timely remit an as-
sessment in accordance with this sub-
part shall be subject to a marketing
penalty.

(1) Budget deficit marketing assessment.
With respect to the assessment referred
to in § 1464.102, if an importer fails to
timely remit a budget deficit market-
ing assessment in accordance with the
provisions of this subpart, such im-
porter shall be subject to a marketing
penalty, in addition to any budget defi-
cit marketing assessment or other sum
due and any late payment charges, at a
rate equal to 37.5 percent of the sum of
the per kilogram average market
prices (calculated to the nearest whole
cent) of domestic flue-cured and do-
mestic burley tobacco for the respec-
tive domestic tobacco marketing year
that ends during the calendar year im-
mediately preceding the calendar year
during which such imported tobacco
was imported, on the quantity of to-
bacco as to which the failure occurs.

(2) Importer no-net-cost assessment.
With respect to assessments referred to
in § 1464.103, if an importer of burley or
flue-cured tobacco fails to timely remit
a no-net-cost assessment in accordance
with the provisions in this subpart,
such importer shall be liable, in addi-

tion to any no-net-cost assessment or
other sum due and any late payment
charges, to a marketing penalty at a
per kilogram rate equal to 75 percent of
the average market price (calculated
to the nearest whole cent) for the re-
spective kind of domestic tobacco (bur-
ley or flue-cured) for the respective do-
mestic tobacco marketing year in
which such imported tobacco was im-
ported, on the quantity of tobacco as
to which the failure occurs.

(b) Exception to marketing penalty. A
marketing penalty otherwise required
by this paragraph may be forgiven if
the assessment for which nonpayment
of the penalty could be assessed is re-
mitted not later than 15 calendar days
after the date otherwise required for
the remittance by this subpart.

(c) Notification of marketing penalty.
Before a marketing penalty is assessed,
the importer shall be notified of the
pending assessment and shall be af-
forded an opportunity for a hearing
with respect to the assessment of the
penalty. Such notification will be by,
and such hearing will be before, the Di-
rector or designee.

(d) Marketing penalty reduction. The
Executive Vice President, CCC, or des-
ignee, may reduce the amount of any
marketing penalty for which a person
otherwise would be liable under the
provisions of this section upon finding
that failure to comply was uninten-
tional or without knowledge on the
part of such person and that such re-
duction would not damage the tobacco
program or the administration of this
part.

(e) Prohibition of use, processing or
marketing of tobacco for which the assess-
ments have not been paid; other remedies.
The knowing use, processing, or mar-
keting of tobacco in the commerce of
the United States of any tobacco for
which an assessment or related charge
required or provided for by this subpart
is past due, is prohibited. The penalties
and other remedies provided in this
section shall be in addition to, and not
exclusive of, other remedies that may
be available.

§ 1464.107 Recordkeeping.

(a) Retention of records. Each importer
of tobacco shall maintain all records
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that are relevant to any imported to-
bacco that is subject to an assessment
in accordance with this subpart. Such
records shall be retained for a period of
three years following the date of entry
of such tobacco. The burden of estab-
lishing compliance with this part shall
be on the importer of the tobacco.

(b) Examination of records and reports.
The Executive Vice President, CCC, the
Director, or any person authorized by
one of such persons, or any auditor or
agent of the Office of the Inspector
General, is authorized to examine any
records that such person has reason to
believe are relevant to any matter per-
tinent to the payment of importer as-
sessments under this subpart. Upon re-
quest of an authorized person, each im-
porter shall make available for exam-
ination such records as are under such
importer’s control that may be rel-
evant to imported tobacco that is sub-
ject to an assessment in accordance
with this subpart or otherwise relevant
to the administration of this subpart.
Upon a failure to provide access or

records, the Director may presume
that such an inquiry would have pro-
duced information unfavorable to the
party to the inquiry and shall make
further determinations in the matter
accordingly.

§ 1464.108 Reconsideration and appeal.
An importer may request the Direc-

tor to reconsider any determination of
the amount of any assessment due, any
marketing penalty assessed, or other
adverse determination rendered in ac-
cordance with this subpart. Any re-
quest for reconsideration shall be made
within 15 calendar days of the date of
the notification of such assessment,
marketing penalty, or adverse deter-
mination. If the importer is dissatis-
fied with a determination rendered by
the Director with respect to a request
for reconsideration, such importer may
appeal the determination to the Direc-
tor, National Appeals Division, FSA.
Any such appeal shall be handled in ac-
cordance with the provisions of 7 CFR
part 780.
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Appendix A to Part 1464—Importer Entry and Assessment Worksheet
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